LITIGATION NEWS JULY 2006 VOL.31,NO. 5wy

“'non awa.rds »BL
v. Hercules Steel Co S
The dxspute arose fxom a steel man- -

struction project for the federal govem—

ment, The appellant was the contractor *

on the project and alleged that the -

appellee failed to meet the deadlines set

forth in the subcontract. The dlspute
centered on which of two project
schedules applied to the subcontract.
After the arbitrator uled in favor of
the steel manufacturer, the contractor
- filed a motion to vacate in the U.S.

District Court for the Northern District -

- of Alabama, asserting that the arbitra-
tor’s decision constituted manifest dis-
regard for the law. The contractox
argued that the arbltratox s decision
contradicted an express term of the
contract and should be vacated under
the “Montes exception” to the rule
favoring affirmance of arbitration
decisions, established by a previous
Eleventh Circuit case. Montes v.
Shearson Lehman Bros., Inc. The
Eleventh Circuit 1ejected the contrac-

Resources:

‘weeks ‘after Harbert, a divided panel
. ofthe U8 Court of Appeals for the
~Fourth Circuit vacated an arbitration
. de01s1on ona snmlar legal theory The
-Fourth ClICLIlt held that the ‘arbitr atmn
: dec131on contradwted the plam and
: tmambiguous terms” of the a:bltratlon
. agreement in another case, by unpos- :

ufactunng subcontract on a  large con-.

- Patten v. Signator Ins. Agency, Inc::
~much different fact patterns, and there‘

- similarity of the legal theories, howev-

inig a one-year statlite ‘of limitations..

-The two circuit decisions address

are no contlicts between the two. The

er, calls into question the nqtion that

“the Harbert appellant had no “‘objec-"

tively réasonable belief” that it might
succeed: Courts have long wiestled
with the balance between discouraging
frivolous litigation on the one hand,
and encouraging creativity and zeal-
ous advocacy on the other The
Harbert decision brings this problem
into sharp relief. 12
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