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Just Say No To Hostile Ta _m-, jer
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" Hostile. takeover?
No, thank you!
" InMassachusetts, a

(134

just say no” to a hos-
. E_m taleover, and its
" board will enjoy. the
. protection of the busi-

.dmmm judgment rule.
. - SosaysJudge Allan

~Van Qmmﬁmy of the mz@mﬂou Court Business
Session, who issued an important opinion to
that effect this past June, Seidman v. Cen-
‘tral Bancorp, 1€ Mass. L. Rep. 383, 2003
Mass. Super. LEXIS 188 (June 30,.2003).

" Van Gestel obviously recognized the impor-

tance of the issue as well; he decided the sub-

stantive question before concluding that the is-
sue was Ecoﬁ inthe _m.m5§§ case. See i mﬁ 19

' Sean T. Carnathan is g.?.m:n%& of m:SF
Hay & Gould in Framingham. He focuses his
practice on corporate and comniercial litigation.

. corporation. with an’
“independent board of -
“directors is entitled to .

‘ness.’). -

i _zummwmrcmn,ﬁm Lawyers Weckly ¢:11 .

‘al shares. In the event of a hostile .n&mm%mn the -
voma has the oﬁﬁoﬂ to “trigger thepill,” or.an::
the contingency per- .

(“If _“rm..imﬂmmm in issue are of uzv.:.n. anlm.bnc.

and they are likely {o arise again, or if they are.:
of general concern to corporations formed in

- Massachusetts, a Court may address those is-

sues even in the. ».mnm o». some mmmﬁmm of moot-

wmom:mm van Qmmﬁo_ is mo wmwnma thestate

" court business session; his opinion on these ..
- topics is important. He:also’ rmuum:m ﬁo have
. gotten the answer right.

- Massachusetts has a mﬁmﬁ:_moq mnmem that

is Eoﬁmnﬁé ofits S_ﬁoamsoum, some say over-
" lyso. See, e.g., Lucian Bebchuk et al.,; “Doés the -
‘Evidence Favor State Competitionin Ooduonmrw
*:Law?”. 90 Cal. L. Rev. 1775, 1782 (2002) (de- .
. moﬂ_u_bm Massachusetts” mbﬁ._umwnw%mn statutes .
s “extreme” and claiming that mE&mm m:oé it.

B E] mmﬂ._EmEm_ to; mrE.ngmH. value):: :

History buffs may recal] that the m_“m_“m rmm.

welcome advances from .Wmioz. and then'Gov.

gnwmm_ Uc#&cm EEQES& ﬁrm m:mnSbm:ﬁ .&.

i late ooﬂoamﬁmﬂmwmoéam.,bm.m..mo:m from State
Takeover Statutes;”-17 Hofstra L. Rev. 535,

) z. struggling, ...

.. mt&.mﬁoam 1’s, Hmrﬁm agreement, or.
~ islature enacted its anti-takeover measures in - . pill >and have a. mﬁmmw red wom&. :
order to protect the Gillette Corp. from un-:

2 mma dew to NE mwﬁo&o_mmnm 8 Uz% m&hucn.

: E:&bm the sharehio ders to buy moreé shares. :
~ The trick is that the hostile bidder is disquali-
fied from exercising the Tigh o_&mﬁﬁmm ap-
-, purtenant.to its shares. Soits ints >
. poration is badly diluted, and th SWmoéH .
dmooBmm prohibitively. .expensive .
‘No hestile bidder has ever: “absorbed the w.
wmnﬁ ‘of a-poison pill and completed. a hostile. -
' takeover. See Lucian AryeBebchuk et al.,“The
: - Powerful -Antitakeover. m_onnm of mgmmﬁ.om.
-Boards: Theory, Evidence and Policy;”:54 Stan™
" L. Rev. 887; 904-05 (2002) (no vammu has ever
++done’so in‘our. fifteen-plus yedrs; of eipe ence
* with the pill?) A..m_amqmmum& womamd
“The dassicresponse to a poison pill isto Smm.w
a proxy fight to take control of thé board béfore
' launching:the tender offer to, buya’ controlling:’
E\Smomﬁﬁﬁrm corporation’s mgnw. See' & ‘at 899.-

the legislation at Gillette rmumn:mﬁmnm See
- Alan E. Qarfield, “State Competence to Regu- " :

- 561 G 989); Gary M. Holihan, “Note, Pennsyl-
vania’s Antitakeover Statute: An Iinpermis-
sible Régulation of the Interstate Market for - :
“Corporate Control,” 66 Chi-Kerit L Rev. 863,
899 1.249 (1990); see generally Rita wpnmao-.
~Campbell, “Resisting momEm ﬁmwmoé .m. Hﬁm
Ommm of Gillette” (1997): R

“ It perhaps bears noting _&mr today; QEm$¢ S, ..
meo% has mvcnmsm»mm mﬁ.ﬁmnmnz% and Nmio: i

- Hostile .ﬁ&nmc<m~.m mbm mmmonmmm mmmEmﬁ .
ﬁ?mE m<o~<.mm H.mm:&% in the 1980s.and early...
. Common defense today:is to. mmovw a’
ommon.

permit the bidder to dﬁ% shares unimpeded. .
<$5= the domui is :mﬁmmmmwmm ro€m<mn. :

_ In'broad strokes, a poison pill issues; nosnE. :
n%:::& % Enm 28"

RN
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“Continued from Emm 1

staggered board, only a portion of Hrm direcs .’

K tors is eleécted mmnz year (one-third mmn_u year
is a common structure). -
- Aecordingly, the EOmEm gnmmu must win

two elections, separated widely in time, be-

fore it can redeem the pill. See id. at 912-14,

1

‘Potent Combination’ -

For the purposes of the issues raised lLiere, .

we are interested in three components of the
" Massachusetts statutes: (1) a codification of

" the business judgment rule that includes a-
“nonshareholder constituency” proyision; (2)-
“a mﬁmmmmuom board statute; and (3) a statuto-

" ry provision authorizing poison pills. G.L.c.

1568, §65:(director and officer duty of care

-provision, including a nonshareholder con-.

. .mﬂncmnn%..wuoimwoaw G.L.c. 166B, §50A (te- .
quiring staggered boards for Massachusetts'
- 'The takegver bidder asked that th ,SE.n
der vote);:: i
ison pills

- corporations unless Em.nonﬁowmaon\ovnm out

by atwo-thirds majority sharehs
-G.L.c. 156B, §32A (providing that
- are valid); see also G.L.c. _Eoc (imposing dis+

closure obligations and providing for admin-
. -courts do. See Unocal Corp. v Mesa Petro
..um Co., 493.A.2d 946, 955 (Del.-1985) (pro-
" viding mou “enhanced mﬁdgv\ of decision to. -

- istrative review of takeovers).

Together, these three provisions make mou‘

a potent combination in permitting Massa-

* chusetts corporate boards to resist-a hostile -
, .. judgment rule).:

. Under the Unocal framework;a gm& EE# :
- demonstrate that it “had Bmmoumv_m grounds
- for vmroSbm Emn a mmbmmu to' ocacwmwm vo__n%

- takeover through a poison pill. Massachu-'
setts boards are-expressly authorized .to
-adopt poison pills, and Massachusetts boards
will generally be staggered. The nonshare-.

. set the stage for Massachusetts
)
- -lieve that a takeover is not in'the best short-

- shareholders or other constituencies mm» mo
: E».rm statute. See G.L.c. 166B,§65.

.impact of the board's s fiduciary'duties or the
" In Seidman, the takeover bidder argu

.. takeover is necessarily tainted by self.inter:
~est Umn.ncmm the board Emﬁwmn..m av

~-board the protection of the business judg

_ roEE. Samﬁgmun% vnqﬁmsu permits board:

to consider the impact.of the takeover on the-
‘. dorporation’s employees, suppliers, crédito
- and ‘customers; as well as the stonomic,
:, + pact on the state, region, nation or mcﬁm@

Aceordingly, the commonwealth’s statirtes -

Enro:m& the application-of this: denE by
means dooms a board’s decision to trigger a.
pill; it does require the board to jump through
more hoops. Ses, é.g.; Paraiount. Comm,; Inc.
U. Time, Inc:, 571-A.2d 1140, 1153-54.(Del: 1990);
(holding. ﬁrmn Sgs.mg domam could consider:
?m Eﬂﬁﬁ& impact of a tender om.mu on corpo:

ust say no” to'd'hostile takeoy

or long-term interest of the institution; i

Seidman is Eﬁoﬁwna&oamamm it EE_. 5@. ;

statutory power to say no to.a hiostile p

that a board’s mmsmsn to turiraway a'ho

governors of the Snﬁoumﬁou

g

ply heightened scrutiny to the board’s de . ﬁ._mmma”w‘mvmumg_nma BmEﬁE
cision to refuse the offer before affording th ill”.as a defensive tactic.to fen:

ment rule; in the same way that Delawa

resist takeover biefore mvcrnmﬁob om vﬁmsmmm I The
; = _mn.mb_..m mﬂvmnmbnmu Qmmmnmdnm to the Qmﬁm
. om Fm board mbm m?mEm eromm.mmsm_ 5




